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ACTIONS - Commencement - Originating summons - Is used in matters
where facts are not in dispute - Issue of jurisdiction is better handled -
Together with the merits of the case (H5) Dapianlong v. Dariye p. 1669

ACTIONS - Discontinuance - Leave of court - Where mandatory that
plaintiff should apply for leave - Court shall exercise judicial discretion -
As to whether to strike out or dismiss the action (H3) Babatunde v. Pan
Atlantic Shipping Ltd p. 1623

ACTIONS - Discontinuance - Statement of defence - Though filed out of
time by 3rd defendant - Consequences of the Notice of Discontinuance -
Should be made same on all the defendants - By trial court (H4) Babatunde
v. Pan Atlantic Shipping Ltd p. 1623

ACTIONS - Discontinuance Notice - Plaintiff has the right to discontinue
his action - As a result of some factors - Such as to retain the right to
relitigate the claim in due course (H1) Babatunde v. Pan Atlantic Shipping
Ltd p. 1623

ACTIONS - Retrial - Consequence of a retrial or de novo order - Is as if
no trial whatsoever has been had - So that earlier part heard trials - Are not
part of the new records (H5) Babatunde v. Pan Atlantic Shipping Ltd p.
1623

ACTIONS - Title - Counter claim - Pleadings - Mere averment in statement
of defence - Cannot properly raise the issue of title - Which was not raised
in the plaintiff’s suit - Without a counter claim (H2) Ibator v. Barakuro p.
1753

ACTIONS - Withdrawn case - Dismissal of - By trial Court - Is wrong in
this case - Since the Rules of Court contemplated striking out - And litis
contestatio was not reached by the parties (H6) Babatunde v. Pan Atlantic
Shipping Ltd p. 1623
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APPEALS - Grounds of appeal - Nature - Whether a ground is one of law
or mixed facts and law - Is subject to the question it raises - Present
grounds in issue are of law (H1) Dapianlong v. Dariye p. 1669

APPEALS - Issue - Evidential weight - Trial court’s finding affirmed by
Court of Appeal - Is fully supported by evidence (H4) Ibator v. Barakuro
p. 1753

APPEALS - Issues - Relevance - An issue that is not relevant in the appeal
- Will not be discussed (H4) Tongo v. COP p. 1837

APPEALS - Motions - Fair hearing - Appellants’ failure to raise their
motion - Before arguing their appeal - Means abandonment of it - And not
denial of fair hearing (H3) Ibator v. Barakuro p. 1753

CONSTITUTIONAL LAW - Constitution - Definition - Interpretation -
Courts cannot amend or change the wordings - Nor interpret the
provisions in isolation (H6) Dapianlong v. Dariye p. 1669

CONSTITUTIONAL LAW - House of Assembly - Impeachment of
Governor - Where there are 14 vacant seats in a 24 membership House -
8 members cannot effect the Governor’s impeachment - That requires
two-thirds majority vide s. 188(9) 1999 Constitution - As rightly held by
the Court of Appeal (H8) Dapianlong v. Dariye p. 1669

CONSTITUTIONAL LAW - Impeachment of Governor - Words &
phrases - Provision of s. 188(9) requiring two-thirds majority - Of
members of the House of Assembly - Is in respect of all the members - Not
just those present (H7) Dapianlong v. Dariye p. 1669

COURTS - Discretion - Appeals - Trial court’s exercise of discretion - Will
be disturbed by appellate court - To obviate impending miscarriage of
justice (H7) Babatunde v. Pan Atlantic Shipping Ltd p.1623
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COURTS - Impeachment proceedings - Time essence - S. 16. Court of
Appeal Act - Conditions for its application - Which include availability of
necessary adjudication materials - Exist in this case (H4) Dapianlong v.
Dariye p. 1669

COURTS - Jurisdiction - Court of Appeal Act s. 16 - Confers wide powers
- That can enable Court of Appeal - Exercise all the powers of a trial court
- Towards speedy administration of justice (H3) Dapianlong v. Dariye p.
1669

COURTS - Justice - Impeachment proceedings - Delay tactics - Being
employed by some legal practitioners and politicians - Must be curbed by
the judiciary - Seeing that justice delayed is justice denied (H9) Dapianlong
v. Dariye p. 1669

CRIMINAL PROCEDURE - Alibi - Appeals - Rejection of plea of alibi -
Based on reliance placed upon inadmissible exhibit - Will be set aside as a
perverse finding (H5) Olayinka v. State p. 1813

CRIMINAL PROCEDURE - Alibi - No case submission - Evidence linking
appellants with alleged crime - Is not cast overboard by plea of alibi - And
other possibilities that may arise during trial (H3) Tongo v. COP p. 1837

CRIMINAL PROCEDURE - Armed robbery - Witnesses - Number of -
Prosecution’s failure to call a particular witness - May not be fatal in all
cases (H2) Olayinka v. State p. 1813

CRIMINAL PROCEDURE - Armed robbery - Weapons used - Tendering
them is not compulsory - But depends on the circumstances of the case
(H1) Olayinka v. State p. 1813

CRIMINAL PROCEDURE - Confessional statement - Objection to - As
not being voluntary - Makes conducting trial within trial necessary - Before
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admitting it (H3) Olayinka v. State p. 1813

CRIMINAL PROCEDURE - Doubt - Armed robbery - Proof beyond
reasonable doubt - Where not established - Appellant will be acquitted (H7)
Olayinka v. State p. 1813

CRIMINAL PROCEDURE - Fair trial - Armed robbery - Statements to
Police - Where earlier statement of accused - Was not tendered by the
prosecution - Fair trial guaranteed under the Constitution - Was not given
(H6) Olayinka v. State p. 1813

CRIMINAL PROCEDURE - Making out a case - To warrant a defence -
Where testimony of prosecution witnesses - And statement of 1st
appellant - Connect appellants with the charge - A case is made out (H1)
Tongo v. COP p. 1837

CRIMINAL PROCEDURE - No case submission - Ground for success -
Prima  facie case - Meaning - The submission will be upheld - Where no
prima facie case was made (H2) Tongo v. COP p. 1837

EVIDENCE - Admissibility - Exhibits - Where wrongfully admitted - Court
has a duty to expunge it - As any finding based on inadmissible evidence
- Would be perverse (H4) Olayinka v. State p. 1813

JURISDICTION - Courts - Competence - Jurisdiction is a crucial question
- The nerve centre of adjudication - For without it - Whole proceedings
remain a nullity (H2) Dapianlong v. Dariye p. 1669

LAND LAW - Possession - Constructive possession - Where respondent
acquired the land by purchase - And was in possession till outbreak of the
civil war - He is the owner in lawful possession (H5) Nsiege v. Mgbemena
p. 1781

LAND LAW - Title - Acquiescence - Pleadings - Suo motu finding by trial
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court - Based on acquiescence - Without hearing the parties - Constituted
miscarriage of justice - As the issue was not pleaded (H2) Nsiege v.
Mgbemena p. 1781

LAND LAW - Title - Acquiescence - Where the facts reveal that appellant
- Did not sleep on his claim to property in dispute - Lower courts’ finding
of acquiescence - Cannot stand (H3) Nsiege v. Mgbemena p. 1781

LAND LAW - Title - Documents of - That are more than twenty years old
- Being presumed to be regular under the Evidence Act - Effectively
transferred title to the land in this case (H4) Nsiege v. Mgbemena p. 1781

LAND LAW - Title - Estoppel - Acquiescence - Meaning - Ezewani case
- Reliance on acquiescence of plaintiff - When it was not pleaded - Nor
suggested in alleged paragraphs of the defence - Is not proper - And
Ezewani case is not applicable (H1) Nsiege v. Mgbemena p. 1781

LAND LAW - Title - Identity of the land - Compensation for damages to
crops and fish ponds - Being the claim before the court - Issues of title and
identity - Do not arise (H1) Ibator v. Barakuro p. 1753

RULES OF COURT - Actions - Discontinuance - Notice of under O. 23
r. 1 Lagos High Court Rules - Both limbs thereof permit termination of the
action - Upon proper filing and service of the Notice by the plaintiff (H2)
Babatunde v. Pan Atlantic Shipping Ltd p. 1623
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INDEX OF STATUTES & RULES

Constitution of the Federal Republic of Nigeria 1999 s. 36(6)(a) Olayinka
v. State p. 1813; ss. 9, 36(1) 91, 95, 96, 102, 109, 143, 188, 233, 240, 272
and 305 Dapianlong v. Dariye p. 1669

Constitution of the Federal Republic of Nigeria 1979 s. 103(1) Dapianlong
v. Dariye p. 1669

Court of Appeal Act s. 16 Dapianlong v. Dariye p. 1669

Court of Appeal Rules 2002 O. 3 r. 18(1)-(5) Babatunde v. Pan Atlantic
Shipping Ltd p. 1623

Criminal Code Law of Lagos State s. 402(2)(a) Olayinka v. State p. 1813

Criminal Code of Bendel State ss. 23, 451 Tongo v. COP p. 1837

Criminal Procedure Act s. 215 Olayinka v. State p. 1813; ss. 286, 340
Tongo v. COP p. 1837

Lagos State High Court (Civil Procedure) Rules 1972 O. 22 r. 4(1), O. 23
r. 1 Babatunde v. Pan Atlantic Shipping Ltd p. 1623

Rivers State Abandoned Property Law 1969 Edict No. 8 Nsiege v.
Mgbemena p. 1781

Supreme Court Rules O. 6 r. 5(1)(a) & (2), O. 8 r. (1)-(4) Babatunde v.
Pan Atlantic Shipping Ltd p. 1623

Supreme Court Rules O. 8 r. 2(3) Dapianlong v. Dariye p. 1669


